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The possible signature of the GDR to the NPT presents 
questions that may be raised fn the course of the ENDC. 
Questions and suggested responses follow: 


1. I£ the GDR becomes 5 party to the treaty does that 
imply recognition of it by the US? 

NO. In international Law recognition of an entity as 
a state or a regime as a government is 4 matter of intent. 
The act of subscribing to 2 aultilateral agreement also signed 
by en unrecognized entity, does not emount to recognition. We 
heve made atstements to this effect in connection with the 
Limited Test Ben Treaty and the treaty on Outer Space. A 
formal statement of the Department of August 2, 1963, with 


reference to proposed GDR signature of the Test Ban Treaty 
stated: 


‘We underatend the Federal Republic's concern 
thet this treaty should work no recognition or change 
in stetua for Eest Germany. . . 

"Under Secretary Herriman end his advisers hed 


this problem very much in mind during the negotiation 
of the tr, * 


¢ 


ve At Jt is s well-established proposition of 
internstional law that recognition is not accorded 
to an unrecognized regime when that regime acts 

te become a party to a mitilateral treaty, along 

Deassncosy a cvonrevenes WEEN States that do not recognize it. Similarly} 


NE ai such action by en unrecognized regime doses not 
DATE AMA, 20 result in sny recognition or acknowledgment of the 


existence of the sta ich the re purports to 
enwern rate ane * AaSie ; 
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Secretary Rusk, in his testimony before the Senate 


stated: 


A, 


“It has been suggested that, by the ect of 
subscribing te the treaty, a regime might gain 
recognition by perties to the treaty that do not 
now recognize it. So such effect can cecur, In 
internationsl law the governing criterion of 
recognition is intent. We do not recognize, and 
we do not intend to recognize, the Soviet occupation 
zone of East Germany as 9 state or ae en entity 
pessessing national sovereignty, or to recognize 
the local suthorities as es government, T 
authorities cannot alter these fects by the act of 
subscribing to the test ben treety." 


In 2 statement of December 17, 1966 to the General 


Assenbly, Aubassador Goldberg commenting on the accession 


elause of the Space Treaty stated: 


“The adoption of the accession cleuse now 
included in the Treaty on Principles Governing the 
Activities of States in the Exploration and Use of 
Outer Space -- urged because of exceptional 
elrcumstences fevering « very broad geographical 
coversge for the Space Treaty «- does not, of course, 
bring about the recognition or otherwise alter the 
status of an unrecognized regime or entity which 
may seek to file an instrument of accession to the 
Spece Treaty. Under international Law end practice, 
recognition of « Government or acknowledgment of 
the existence of « state is brought sbout as the 
vesult of a deliberate decision and course of 
conduct on the pert of e government intending te 
accord recognition, Recognition of ea regime or 
acknowledgement of en entity cannot be inferred 
from signature, ratification or sccession to 4 
multilateral agreement. The United States believes 
that this viewpoint is generally eccepted and shored, 
and it {2 on this bests that we join in supporting 
the present final clauses of the Space Treaty." 


MOLT TEERE ee 
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The NPT, ne i..clocly contain a elause dpening the treaty Cay} 

to signature by “all states." Since| this is &n arms 

eontrel agreement of universal importance and concern, 

it has been ‘decided te attempt to obtain the widest possible 

ecceptance of the treaty. 
Any question concerning GDR accession can be answered 

by reference to the above statements, It can also be noted 

that the US {s party to s numbex of agreementea te which the 

GDR hes aleo affixed its signeture. |This has never been 





interpreted as recognition of or an act towards recognition 

of the GDR. : 
2, WILL the US permit the GDR to sign or deposit its 

instrument of ratification in Washington? 

| pick This treaty provides for miltiple depositearles. 

As in the test ban treaty no depositary need accept a 

eignature from authorities in s terxitery it does net recognize . 

es a state. | Therefore, the U.S, will not eccept the s{gnature 

of the GDR which it dees not recognize. The U.S. will 


similarly refuse to aceept the deposit of an instrument of 
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vatification from the GDR. If the teat ban practice is 
followed the U.K. will act in the same manner. It is 
assumed, therefore, thet the GPR will deposit its instrument 
of ratification in Moscow, The US will slso refase to 
atcept notice of signeture, ratification or aceeasion by 
the GDR froma the Soviet Union. ‘This also follows the 
practice of the two earlier aras contrel treaties that have 
been mentioned. 


3. If @ state deposits its tostrament of ratification 
or secession with the US eubject to a reservation or other 
statement, does the obligetion of 2 depositary to "inform 
all signetory and acceding states of|. . . other notices” 
require the US to inform the GDRi 

NO, As the US would not have secepted the signature ar 
' gatification or the notice of signature or ratificstion of 
the GDR it would have no obligetion to inform the GDR of any 


statement. 


4. Tf the GDR attempts to attend the conferences that 
are provided for in Article IV would) the US object? Further, 
would such attendance constitute recognition of the GDR? 


EGRET 


* RRERET 
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follows. 
With regard to the first part, the answer is as/ The 


US haa told the FRG thet 


“With respeet to conference problems, the Language 
of Article IV, paras. 1 and 2 providing for possibility 
of s conference on amendments {as derived from the 
Linited test ben txeaty. Secretary Rusk testified 
in 1963 that ‘we preserve our right te object’ should 
the GOR subsequently seek to assert privileges under 
the test ben treaty such as endeavoring to sttend 
an amendments conference. We advised the €86 then 
thet it was our tntention to oppose GDR participation 
and we could not foresee any situation in which we 
would £211 to interpose objection. Unless the FRG 
has other views, cur present thinking with respect 
to an NPT amendments clause {fs along the same lines. 
The seme postition would, of course, epply te para. 3 
of Article IV calling for a review econference.' 


The onswer te the second pert éieo is HQ. In instructing 


ita delegates to the Seventh Internationel Conference of 


Amexiean States in Montevideo in 1933 the Department eteted: 





"It is well established .|. . both in theory 
end in practice, thet perticipation in an inter- 
aational conference does not affect the status of 
recognition or nenrecognition of « iefpating 
government." (2 Whiteman 546 (1963 ). 


When anise Chins and Horth Korea ettended the conference 
held in Goaecs on reaching « pescefal settlement in Korea, the 
US again made it clear that invitetion to ettend s conference 


did not >in any wey imply recognition (2 Whiteman at 547-56) 
(1963)). ‘The conference was held in accordance with an 
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egreement of the Foreign Ministers of the US, UK, France, and 
} 
the Soviet Union in Berlin to call such s conference. As he > 
lefe for the conference in Geneva, Secretary Dulles stated: 
“fhe conference does not imply our diplomatic 
recognition of Communist China. On the contrary, 

the Berlin agreement expresBly stipulated thet 

neither the invitation to nor the holding of 

the conference should imply diplomatic recognition 

where it is not already accorded. This provise on 

which the United States stood sbaolutely firm was 

aceepted reluctantly by the Soviet Union during the 

cloging minutes of the Berlin conference.” 

Gd. at $49). 

Similerly the US has held 132-meetings with the Communist 
Chinese in Warsaw, as well as in other Kast European capitals, 
none of which ‘has amounted to recognition Cid. 552-554). 

i ee 

When varfous regimes that the US did not recognize 
attended the Internetionel Red Cross Conference in October~ 
November 1955 the US delegate stated that the conference'A 
“was orgenized on a truly unique, humanitarian, universel, 
and nonpolitical basis” and did not imply a change in the policy 
of the United States with respect to such regimes. (37 Dep't 
State Bull. ‘904 (1957)). 

There rs — ample precedent for the statement that 
not objecting jan unrecognized Ssqine attending a conference does 
not in any way amount to or lead towards recognition of that 


ime i 
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5. Assume that the treaty obligates non-nuclear 
weapon states to undertake to accdpt IAEA safeguards. How 
would the US reply to @ request by the GDR that it is 
ready to have IAEA safeguards on its nuclear facilities, and 
also wishes te become a member of IAEA? 


This question has three perta:| a) How do these 





obligations affect the GDR? b) Can |IAKA inspections be con- 
ducted in the GDR without menbership being granted? c) 

How will the U.S. respond to a request by the GDR for 
membership?) 
a) As| explained below, the US jwill srobobiy teke the 
position that the GDR has assumed obligations under the treaty. 
These obligations would inelude those of undertaking to eccept 

IAEA datieaecde: The question of GDR obligetions under a 
treaty arose during the discuasions surrounding the Test Ban 
Treaty. : 

In the hearings held in conjunction with that treaty, 
Secretary Rusk stated that although we are under no obligation 
to aecept the notification of GDR subscription to the treaty 
“the East German regime would have committed itself to abide 
by the provisions of the treaty." (Hearings, at 18). 
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necessary, 


are owed, 





object to a 


of Outer Mongolia) ere two exemples. 
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rejecting the notice from the Soviet Union of 


the GDR signature to the Test Ban Treaty the US atated: 





"Bearing in mind, however, the purposes of the 
Ys the Government of the United States of 


America notes that the East German regime hae 


signified its Intention with respect to the matters 
dealt! with in the treaty." (Wote of August 16, 1963). 


When asked during the test ban hearings whether we could 


nuclear test by an entity that we did not 


Secretary Rusk replied: 





"Y€ they (the unrecognized entity) hed signed 
xeaty and undertook whet we would consider 
unileteral obligations with respect to this 


‘subject, this might well be considered by us as 2 


tion." (Hearings, at 34). 


The US had esserted thet treaty obligations exist for 


} 2 
entities that are not recognized by the US in 


other instances, The Geneva conventions on Prisoners of . 
: 1 
War, the obligations under the Charter of the UN (the US 


does not recognize the government of Albenia, or the State 


In light of these examples, the US should not asser that 
\ 
the GDR has no obligations et all under the MPT. It is not 


however, to go beyond the kind of statements qyoted 


above from Seceetary Rusk, or to indicate to whom the obligetions 
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b) Secondly, does the GDR heve to become a member 
of the IAEA tn order to fulfill ite obligations under the 
treaty? The answer to this its NO.) There is no requirement 
in the NPT for membership in the IAEA, there is only the 
underteking that LAEA safeguards will be epplied. 

It is possible toe the IAEA to inspect a non-member. 
Article XII of the Agency statute states that it can apply 
safeguards = 

With respect to any Agency project or 

other arrengementswhere the Agency ie requested ee 

by other perties concerned tol apply safeguards. . ." 
That article further empowers the Agency . 

¥ “fo send into the territory of the recipient 

Stateeor Stetes inspectors, designated by the 


Agency after consultation with the State or States 
concerned," 


Although the (ABA has /conducted inspections on the 
territory of a mats the Statute would empower it €o 
do so. It is not common for en internstional organization to 
conduct activities on the territory of 4 non-member, but it 
has been done, ‘The ws for example has its European headquarters 
in Geneve, bciccecieed: although Switzerland is not e abmber 


of the UH. 
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The GDR could completely fulf{ll {ts obligation under the 
treaty by: admitting IAEA inspectors to its territory. It 
would not have te become a meuber. 
e). | The GDR, however, might /"inetat' on memberghip 
in the IAEA, The US position on GDR efforts to join | 
international organizetion has been clear. 


The US has often stated that it considers the GDR to be 





no more then the Soviet Bone of Germsny, The US usintsins 
that the GbR is net a sovereign stste ag that term is defined 
in taternetfonal lew. The GDA is recognized by,fever than s 
dozen ctetes, and all of those are|bloe countries. The 
Governments of the United Kingdom and France share the views 
of the ae States as do the huge majority of the nations 

of the world and believe that only the Government of the FRG 
is entieled te speak on behalf of Germany aa the representative 
of the Gernen people in internatéonsl affairs. ‘The GDR ts 

not 8 menber of the United Nations or of sny of the specialized 
agencies, Membership in the IAEA fe open to states that are 





| UNCLASSIFIED 




















UNCLASSIFIED 





«- LL - 


members of the UN ox other specialized agenctea and to 


other states “which depostt an instrument of ecceptence = 


this statute after their membership hes been approved by 


the General Conference upon the recommendation of the Board 


of Governors". (Art. 4.) 


Under the standerd thet the US hes applied, the GDR, 


fe not considered a sovereign state, 


for membership in the IAEA, 
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and therefore ineligible 














